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Time to Update the WARN Act 
 
 

By Eileen Appelbaum* 
 
 
Workers in the U.S. have remarkably few protections against arbitrary treatment by employers. The 
‘employment-at-will doctrine’ that governs the jobs of most Americans means that most workers 
have no job security. While you can’t be fired based on your age, race or gender, you can be let go for 
no reason at all. One job protection that workers do have is the federal WARN (Worker Adjustment 
and Retraining Notification) Act. Unless it is updated for the 21st century, however, even its weak 
protections will cover many fewer workers. 
 
In 1988, recognizing the disproportionate burden on workers and communities that a sudden, 
unannounced major layoff or closing of a facility can cause, Congress passed the WARN Act. This 
Act requires an employer with one hundred employees or more (or an employer shutting down a 
facility with 50 employees or more) to provide workers with 60 days advance notice of the mass 
layoff or shutdown. In this circumstance, workers will have 60 days while they are still collecting pay 
and benefits to prepare for the loss of their jobs. The employer is required to provide 60 days’ 
compensation following the WARN Act notice whether the facility remains open and employees 
continue to work or the employer chooses to close the facility. This is a very modest benefit 
compared to the golden parachutes for executives in U.S. firms or with the much more generous 
severance pay that workers in other industrialized economies receive when they are laid off from a 
job. Without the WARN Act payments from employers, the public would be on the hook for 
unemployment compensation, food stamps, Medicaid and other necessary supports for the 
unemployed workers and their families.  
 
At the time the WARN Act legislation was written, private equity was in its infancy – indeed, the 
term had not yet been applied to financial firms engaged in leveraged buyouts of Main Street 
companies. Neither Congress which created the WARN Act nor the Department of Labor which 
wrote regulations governing it could  have anticipated the complex structures erected by PE firms – 
and increasingly by publicly traded companies as well – to avoid accountability for the effects of their 
actions on workers. Typically when a company shutters a division, it assumes responsibility for the 
WARN Act payments to employees of that division. But when a portfolio company owned by a 
private equity fund shuts down, neither the fund nor the PE firm that sponsored it takes 

http://www.cepr.net/
https://www.russellsage.org/publications/private-equity-work
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responsibility for paying workers for the 60 days following the WARN Act notice. The bankrupt 
portfolio company may lack the resources to make the WARN Act payments, and the PE fund 
typically claims it is not a joint employer with the portfolio company and refuses to dig into its own 
deep pockets to pay workers what is owed to them.  
 
As Rosemary Batt and I document in Private Equity at Work: When Wall Street Manages Main Street, the 
PE funds that acquire companies for their portfolio in leveraged buyouts are actively engaged in 
managing the acquired companies; they are not simply financial intermediaries on a par, say, with 
mutual funds. The general partner (GP) of a PE fund (always a partner or group of partners in the 
PE firm behind the deal) determines the portfolio company’s debt structure and this, as we show, 
largely determines its business strategy. Top management is retained or replaced at the discretion of 
the company’s PE owners. Decisions about expanding or closing facilities and about hiring or laying 
off workers are driven in large part by how onerous it is to service the debt leveraged on the 
company and to meet obligations to creditors. The decision to close down a portfolio company may 
be made directly by the GP of the fund that owns the company. We detail the case of Wisconsin’s 
Golden Guernsey dairy in the book. Managers at the private-equity owned dairy were as much taken 
by surprise as the workers when, without explanation or warning, they were told to send the workers 
home and close down all operations.  
 
More often, however, the role of a portfolio company’s PE owners in precipitating a shut down or 
mass layoff is not so obvious. The GP may require the company to take on more debt than is 
prudent including issuing junk bonds to pay dividends to the company’s PE owners, or the company 
may be stripped of assets or resources by the PE firm. If bankruptcy ensues and facilities are closed 
and/or large numbers of workers are let go, the PE firm’s fingerprints may be harder to identify. 
Private equity has become adept at calling the shots at the companies it owns while making sure it has 
implemented policies and procedures that let it avoid being considered a ‘single employer’ along with 
the portfolio company for the purpose of the WARN Act. In these instances, workers may not be 
able to draw the last 60 days of pay, and communities will have lost the ability to plan for the 
shutdown or mass layoff in an orderly fashion. Municipalities may have to absorb the costs of 
unemployment and sudden loss of income.  
 
A case in point is the recent finding by the United States District Court for the District of Delaware 
that private equity firm Sun Capital Partners, Inc. could not be held responsible under the WARN 
Act for failing to give the employees of Jevic Transportation the 60 days’ notice and pay required by 
the WARN Act when Jevic declared bankruptcy and shut down. Prior to filing for bankruptcy, the 
trucking carrier employed about 1,785 workers and had its headquarters in Delanco, New Jersey. 
 
The facts of the case are not in dispute and are summarized in the Memorandum issued by The 
United States District Court for the District of Delaware. 
 
As laid out in the Memorandum, on June 30, 2006 a subsidiary of Sun Capital acquired Jevic 
Transportation in a leveraged buyout. As we have learned from the recent SEC examinations of PE 
funds, newly required by the 2010 Wall Street Reform and Consumer Protection Act (Dodd-Frank 
Act), portfolio companies are often required by their PE owners to agree to pay the PE firm for 
consulting services. Jevic was no exception, and the company entered into a contract with Sun Capital 
for such services. Notwithstanding the consulting services provided by Sun Capital over the next 18 
months, by the end of 2007 Jevic was in difficulty and unable to meet the terms of a loan from a 

http://www.ded.uscourts.gov/sites/default/files/opinions/slr/2014/January/13-104.pdf
http://www.ded.uscourts.gov/sites/default/files/opinions/slr/2014/January/13-104.pdf
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major creditor. Sun Capital negotiated an extension for Jevic through April 2008. But in March 2008, 
Sun Capital made a decision not to invest more money in Jevic. In April 2008, despite continuing to 
pay Sun Capital for consulting services and its restructuring plan, Jevic was again unable to meet the 
requirements of the loan. On May 16, 2008 Jevic’s board (appointed by and including members of 
the PE firm) authorized a bankruptcy filing. On May 19, workers received termination notices as 
required by the WARN Act. On May 20, 2008 the company filed for bankruptcy and shut down. On 
May 21, 2008 Jevic workers filed a complaint against Sun Capital alleging WARN Act violations for 
failure to provide employees with the requisite 60-day notice before shutting down.  
 
The question is straightforward. Should Sun Capital be considered a ‘single employer’ along with 
Jevic for purposes of the WARN Act? Sun Capital must have known when it decided in March 2008 
not to invest more money in Jevic that this was likely to be the death knell for the company. The PE 
firm was providing consulting services and overseeing Jevic’s restructuring, and should have known 
that the company was not going to be able to fulfill the requirements of a major loan. It is hard to 
escape the conclusion that Sun Capital knew in March 2008 that the company would soon be 
bankrupt. Its representatives on Jevic’s board could have told the company to provide workers with 
the 60-day notice required by the WARN Act; this is approximately the length of time between Sun 
Capital’s decision not to provide any additional funds and Jevic’s declaration of bankruptcy. 
 
The answer would appear to be equally straightforward. In the Memorandum describing its decision, 
the United States District Court for the District of Delaware quoted from an earlier NLRB case and 
noted (p.6): 

The standard for inter-corporate liability under the WARN Act rests on whether the relevant 
companies ‘are not what they appear to be [and] in truth they are but divisions or 
departments of a single enterprise.’ 

 
Sun Capital determined how much debt to load onto Jevic; required Jevic to contract with it for 
consulting services to develop the company’s operating/restructuring strategy; and appointed the 
board that guided Jevic’s business strategy. It would appear that, at a minimum, it should have 
assured that Jevic workers received the 60-day notice required by the WARN Act.  
 
But, in fact, this is not the conclusion reached by the Bankruptcy Court overseeing the Jevic 
bankruptcy on May 10, 2013 – a decision that was upheld on appeal by the United States District 
Court for the District of Delaware on September 29, 2014.   
 
The Delaware District Court followed the bankruptcy court and applied what is known as the five 
factor test, developed by the Department of Labor, for courts to use when considering whether a 
firm like Sun Capital is liable under the WARN Act for providing workers at a company like Jevic 
Transportation with 60 days’ advance notice of a shut down. The five factors are: 

1. Common ownership 
2. Common directors and/or officers 
3. De facto exercise of control 
4. Unity of personnel policies 
5. Dependency of operations 

 
As the Court observed citing precedent (p.7): 

The factors, however, “are not balanced equally: the first and second factors, common 
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ownership and common directors and/or officers, are not sufficient to establish that two 
entities are a single employer.” 

 
Sun Capital did not contest the bankruptcy court’s finding regarding common ownership factor, 
which is satisfied by the fact that Sun Capital is a direct parent corporation of Jevic.  It also did not 
contest the bankruptcy court’s finding regarding common directors and/or officers, which is satisfied 
by the presence of two common members on the management teams of both Sun Capital and Jevic. 
This, however, was not sufficient to establish that the two entities are a single employer. 
 
The decision of the United States District Court for the District of Delaware regarding Sun Capital’s 
liability under the WARN Act turned on the de facto exercise of control factor: Was Sun Capital the 
decision maker responsible for the failure to provide Jevic employees with the 60 days’ notice 
required by the WARN Act. The Delaware District Court found that Sun Capital was not a single 
employer along with Jevic despite that fact that two Sun Capital representatives sat on Jevic’s Board, 
that financing agreements were determined by Sun Capital, and Sun Capital’s decision to withhold 
funding directly caused the closure. It was Jevic that was directly responsible for the decision to shut 
down the company and that signed the WARN notice and terminated employees.  On this basis, the 
bankruptcy court found – and the Delaware District Court upheld – that Sun Capital’s actions and its 
decision to cut off funding did not satisfy the de facto exercise of control factor. That is, the 
bankruptcy court found – and the Delaware District Court agreed – that Sun Capital did not exercise 
control over Jevic’s decision to shut down.  

 
The former Jevic workers who brought the WARN Act suit against Sun Capital provided evidence on 
the last two factors as well. But the bankruptcy and Delaware district courts found that the evidence 
provided did “not rise to the level of integrated personnel policies” as required by the fourth factor; 
and did not establish dependency of operations as required by the fifth factor. This latter finding by 
the two courts came despite the undisputed fact that Sun Capital had Jevic enter into a Management 
Services Agreement with it to guide Jevic’s restructuring and exacted fees for those management 
services. The consulting agreement contained language that said that Jevic retained final decision-
making authority and that Jevic’s activities were subject to the control and direction of its directors 
and officers. Sun Capital also maintained that the Management Services Agreement with Jevic was 
negotiated at ‘arm’s length.’ The courts agreed that Sun Capital acted as an ‘independent contractor’ 
when providing management advice. 
 
The two courts also agreed that the fact that Jevic maintained separate books and records, had 
separate bank accounts, and did not share administrative services or facilities with Sun Capital was 
important in establishing the separate legal status of Jevic and the Sun Capital fund that owned it. 
This supported their finding that there was not a dependency of operations between Jevic and Sun 
Capital. 
 
The reasoning of the bankruptcy court and the U.S. District Court for the District of Delaware in 
finding that Sun Capital was not liable as a single employer for violations by Jevic Transportation 
under the WARN Act provides a blue print for corporations in general, and private equity firms in 
particular, to avoid liability. Richard Hahn, corporate partner at Debevoise & Plimpton is quoted as 
advising PE fund general partners to take note of the Delaware District Court’s findings:  

Be careful to respect the separateness of portfolio companies and act through positions on 
the board and not directly.  

https://www.privateequitymanager.com/Templates/PageBuilderPages/FullWidth.aspx?pageid=939&LangType=2057&pei_section=3&news=19327356085
https://www.privateequitymanager.com/Templates/PageBuilderPages/FullWidth.aspx?pageid=939&LangType=2057&pei_section=3&news=19327356085
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The law firm of Fried, Frank, Harris, Shriver & Jacobson LLP, in a memorandum on the case sent to 
‘clients and friends’, concludes: 

The District Court’s decision is an important reminder to private equity firms that in order to 
minimize the risk of single employer liability under the WARN Act, it is crucial to keep in 
mind the five factors set out by the Department of Labor. … [T]he acquiring company 
should strive to implement procedures and policies, in form and in substance, that will 
maintain the separateness and individual decision-making capacity of the acquired entity.   

 
The decision of the Delaware District Court in the Jevic Transportation case has ramifications 
beyond private equity. Remote inter-firm relationships designed to foil worker safeguards are 
increasingly common among publicly traded companies that make use of franchising or contracting 
out. Unless the Department of Labor (DOL) updates its five-factor test for determining if a remote 
entity is a  ‘single employer’ for purposes of the WARN Act to take account of 21st century realities, 
millions of workers and the communities they live and work in may be deprived of its protections. 
DOL should provide a broader interpretation of the third factor, de facto control, commensurate 
with the rise of private equity and, more broadly, with changes in the structure of today’s more 
complex organizations. Having representatives on the board of a company should count strongly in 
favor of a finding that a PE firm (or other parent firm) exercises de facto control, particularly if 
combined with financing or consulting agreements, or if accompanied by an action that was decisive 
or the ‘proximate cause’ of the layoffs such as a decision to withhold funding. Broadening the 
interpretation of de facto control along these lines would protect banks and other creditors from 
WARN Act liability without letting firms that should be considered single employers for the purpose 
of the WARN Act escape responsibility for their actions. 

http://www.friedfrank.com/index.cfm?pageID=25&itemID=7021

